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5 Reasons to Care

1. Obtaining Price Concessions Means 
Lower Premiums.

2. Inability to Contract May Affect Network 
Coverage.

3. Service Area Withdrawals.
4. Increase Costs Means Higher Premiums.
5. Higher Premiums and Fewer Contract 

Providers Cause Membership Losses.



How Can Plans Best Contend with 
Contract Rejection Strategies?   

The Answer to the Question Depends on 
Numerous Factors.

The Most Important of these Factors is What 
Payment is Required in the Absence of a 
Contract or Legal Rate? 



Health Care Services are priced and paid 
for much differently than typical 

commercial transactions.

Compare health care services to potato chips. 

The reality is that most physicians and hospitals do 
not expect to receive billed charges.



Prime Healthcare Services v. Kaiser Found. 
Health Plan, USDC, Cent. Dist.CV08-01858

In 5 related actions filed in January 2008 
and later removed to federal court, Prime 
Healthcare owned hospitals allege that 
Kaiser breached implied contracts 
requiring Kaiser to pay the “reasonable 
value” for emergency services provided to 
Kaiser members.  $25 million is sought.   



Kaiser Found. Health Plans v. Prime 
Healthcare Services, Inc.,                      

LASC No. BC390969

Kaiser sues Prime Healthcare in a separate 
Superior Court action seeking an 
injunction and damages caused by 
member balance billing.

Kaiser alleges balance billing contrary to 
state and federal law.  E.g., Health & Saf. 
Code §1379, 15 U.S.C. § 1692.



DMHC v. Prime Healthcare Services,  
OCSC Case No. 00108627

In June 2008, DMHC sues Prime for 
inappropriately billing Kaiser members 
after suing Kaiser for alleged short 
payments.

DMHC alleges member billing violates 
Health and Safety Code section 1379 and 
seeks injunctive relief and civil penalties. 



What is Owed in the Absence of a 
Contract or Legal Rate? 

In the absence of a contract express or implied in 
fact through the conduct of the parties, the 
cause of action is generally for quantum meruit
or the reasonable amount for the services in 
question. 

The action is equitable in nature to prevent unjust 
enrichment.



Cases Applying Quantum Meruit :

Bell v. Blue Cross of California, 131 Cal.App.4th 211 
(2005)(emergency services provider had claim for 
quantum meruit for the reasonable value of the 
services).  

Prospect Medical Group, Inc. v. Northridge Emergency 
Medical Group, 136 Cal.App.4th 1155 (2006), review 
granted (5-24-06)(case remanded to trial court to litigate 
reasonable amount of payment).



THE REASONABLE AMOUNT IS TO BE 
DETERMINED BY WHAT THE PROVIDER 
RECEIVES AS PAYMENT AND NOT 
SOLELY WHAT IS BILLED.

Temple University Hospital v. Healthcare 
Management Alternatives, Inc., 832 A.2d 501 

(Pa.Super.Ct. 2003) “Services are worth what 
people ordinarily pay for them. . . . [The] most 
important question is what health care providers 
actually receive for services.”



Temple University Hospital

Plan offered to pay the rates in the terminated 
contract or the plan’s standard out-of-state rate.

Court found that payments at billed charges would 
unjustly enrich the hospital.



The “Gould” Standard

• DMHC Regulation for Determining 
UCR

• Title 28 C.C.R. § 1300.71(3)(B)
– Providers training, qualifications, length of time 

in practice;
– nature of services;
– geographic prevailing provider rates;
– other relevant aspects of the medical providers 

practice; and 
– any unusual circumstances 



The “Gould” Standard

• Hospital  provider application
– Ingenix and its implication on DMHC 

regulation.

• Physician provider application





Cases that have been tried illustrate that the 
determination of the reasonable value is made 
based on all of the evidence not just charges.

San Joaquin Community Hospital v. Health Net of 
California, Inc., Cal. Superior Court, Kern County Case 
No. S-1500-CV-0000243929 RDR (2002).  

Court ruled that Medicare allowable and 42% of charges for 
commercial HMO was reasonable.    

Court considered evidence about Medicare cost reports, 
hospital operating margin and non-par claims payments 
and provided the hospital with a reasonable operating 
margin on the services.    



SCAN Health Plan v. Whittier Hospital Medical Center, 
AAA Case No. 72 Y 193 00522 02 TMS.

• Plan used old inapplicable contract to pay claims for 18 
months.

• Tenet argued contract applied and that the payments 
made over that period evidenced an implied in fact 
contract.

• SCAN argued in the absence of a contract only Medicare 
allowable amounts were required to be paid.

• Arbitrator ruled SCAN should recover $8 million.



PAY A REASONABLE AMOUNT EVEN IF 
YOU CAN’T NEGOTIATE IT WITH THE 
PROVIDER.

• Consider the practicalities.

• Tendering a reasonable payment may prevent 
collection activities.

• Balance billing issues.



BALANCE BILLING IS THE WILD CARD.
• Indemnity/PPO/Point of Service plan contract defines 

level of payment and balance billing may be permitted.
• Medicare/Medicaid balance billing is prohibited.
• Some states prohibit balance billing but don’t establish 

benchmarks for payments.  Florida (Fla. Stat. § 614.)
• Some states prohibit balance billing and have payment 

benchmarks.  Maryland (MD Code Ann. Health-Gen. I, §

19-710.1)

• Some states permit balance billing by non-contracted 
providers. Texas Tex. Ins. Code art. 20A.18A(g).

• The DMHC prohibits balance billing: the “Dobberteen 
Letters”



Prospect Medical Group, Inc. v. Northridge 
Emergency Medical Group, 136 Cal.App.4th 456 
(2006) review granted (5-24-2006).

1. Whether Health & Safety Code § 1379 prohibits non-
contracted emergency physicians from “balance 
billing” individual plan members.

2. Whether emergency room physicians must accept 
Medicare rates as payment in full for services rendered 
to commercial plan members.

3. Whether Prospect could litigate the reasonableness of 
the amounts sought by the emergency room 
physicians.



The Prospect court ruled that:

1. Health & Safety Code § 1379 does not prohibit non-
contracted physicians from billing plan members for 
covered services.

2. Paying Medicare rates for commercial services was 
insufficient to comply with state standards for 
payments to non-contracted physicians.

3. The case to the trial court for further proceedings 
directed at determining the reasonable amount to be 
paid to the emergency service providers.



Lessons from the Prospect case.

• Medicare allowable is not reasonable for commercial 
services.

• Perhaps tendering a reasonable amount may have 
prevented balance billing.

• On May 24, 2006, the California Supreme Court granted 
review of the sole question of whether Cal. Health & 
Safety Code § 1379 prohibited non-contracted providers 
from billing plan members for covered services.  Oral 
argument before the California Supreme Court set for 
November 5, 2008.



Unfair Billing Pattern Regulation, 28 Cal. 
Code Regs. § 1300.71.39

Makes balance billing by emergency service 
providers an “unfair billing pattern” under section 
1371.39.

Section 1371.39(b)(1) provides in pertinent part: 

Unfair billing pattern means engaging in a 
demonstrable and unjust pattern of unbundling 
of claims, up coding of claims, or other 
demonstrable and unjustified billing patterns, as 
defined by the department. (Emphasis added.) 



California Medical Ass’n v. DMHC  

On September 26, CMA and health care providers 
filed a petition with the Superior Court of 
California in Sacramento seeking an injunction 
against the new balance billing regulation.

CMA asserts the DMHC lacks authority over the 
providers who are not licensed under the Knox-
Keene Act and that the regulations were not 
adopted in accordance with the Adminstrative
Procedures Act, Cal. Govt. Code § 11342, et 
seq.



ERISA Implications for non-
contracted Providers

• Federal Court
– Claim greater then $75,000

• Remedies limited to payment of 
benefits, maybe attorney fees



ERISA Implications for non-
contracted Providers

• THEORIES OF RECOVERY UNDER 
ERISA

• Provider theories of recovery as assignee?
1. Breach of contract.
2. Breach of duty.
3. (Quantum Meruit)
4. (Misrepresentation)



ERISA Implications for non-
contracted Providers

• ERISA CLAIMS REGULATIONS
– 29 CFR 2560.503

– Divided into “pre” and “post” service claims.
– Preempts state law only where conflicts.

– Requires plan response within 30 days (or 
45 with extension) from date of claim.

– Specifies content for EOB
– Establishes appeal process and timing.
– Compare CA Unfair Claims Settlement laws



HIPAA § 242

• Prohibits healthcare fraud perpetrated on 
any “healthcare benefit program.”

– Healthcare benefit program includes HMOs, 
PPOs, or other insurance

– prohibits any false or fraudulent pretenses, 
representations, or promises in connection 
with payment for health care benefits, items 
or services.
• Unbundling, up-coding, or similar billing behavior. 




